
 JAMIE ALAN AYCOCK 
DIRECT  713.600.4922 
MAIN  713.655.1101 

FAX  713.655.0062 
JAMIEAYCOCK@AZALAW.COM 

July 29, 2016 
 

Via CMRRR and Email 
Steve Thompson 
Branch Chief  
Air Enforcement Branch 
United States Environmental Protection Agency 
Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas  75202-2733 
adams.janet@epa.gov 
 

Re: Freedom of Information Act (“FOIA”) Request EPA-R6-2016-005053 
 

Dear Mr. Thompson: 
 
Air Liquide has carefully reviewed each of the documents identified in your letter dated 
June 6, 2016 and provides this response regarding the confidential business information 
(“CBI”) included in those documents as requested. 

Upon further review, Air Liquide has determined that documents 1-2 and 7-8 may be 
released pursuant to a FOIA request.  Documents 3-6, however, are highly confidential 
CBI that if disclosed would pose serious competitive harm to Air Liquide.  The 
following chart specifies which information may be released and which information 
should not be released by the EPA pursuant to a FOIA information request based on 552 
U.S.C. § 552(b)(4): 

No. Dates Title Bates Numbers Confidentiality

1 Not 
dated 

40424 Air Liquide Facility Fire 
Summary of Community Real-
Time Air Monitoring 

Request 14 AL 
EPA 000376-
380 

Can be 
released. 

2 Circa 
2/9/2013 

CD_ch01_1302090600_130209
078_00 

Request 20 d AL 
EPA 001030 

Can be 
released. 

3 Circa 
2/9/2013 

CD_ch02_1302090600_130209
078_00 

Request 20 d AL 
EPA 001031 

Permanently 
confidential. 

4 Circa 
2/9/2013 

CD_ch03_1302090600_130209
078_00 

Request 20 d AL 
EPA 001032 

Permanently 
confidential. 
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5 Circa 
2/9/2013 

CD_ch03_1302090600_130209
078_01 

Request 20 d AL 
EPA 001033 

Permanently 
confidential. 

6 Circa 
2/9/2013 

CD_ch04_1302090600_130209
078_00 

Request 20 d AL 
EPA 001034 

Permanently 
confidential. 

7 Circa 
2/9/2013 

CD_log_1302090600_1302090
78_00 

Request 20 d AL 
EPA 001035 

Can be 
released. 

8 Circa 
2/9/2013 

backup.info.txt Request 20 d AL 
EPA 001036 

Can be 
released. 

 

Below Air Liquide provides responses to your specific questions with respect to the four 
documents listed above for which confidentiality should be maintained: 

1.  For what period of time do you request that the information be maintained 
as confidential, e.g., until a certain date, until the occurrence of a specified 
event, or permanently? If the occurrence of a specific event will eliminate 
the need for confidentiality, please specify that event. 

Air Liquide requests that documents 3-6 be treated as permanently confidential.  There is 
no event that will eliminate the need for confidentiality of these documents because 
these four documents—videos of internal operations at Air Liquide’s La Porte plant—
include highly confidential information about the equipment design, plant configuration, 
and business processes used by Air Liquide to manufacture pure and specialty gases.  
See Ex. A, Dec. of Dr. Stephen Miller at ¶¶ 5-6. 

2.  Information submitted to the EPA becomes stale over time. Why should 
the information you claim as confidential be protected for the time period 
specified in your answer to question #1? 

These four videos include highly confidential information about the equipment design, 
plant configuration, and operating practices used by Air Liquide to manufacture pure and 
specialty gases.  Id. at ¶ 6.  These videos include confidential information about:  (a) the 
design and layout of proprietary filling, blending and analysis systems, including 
components and dimensions; (b) the configuration of process rooms used for gas filling, 
blending and analysis, including the number / capacity of fill systems and the production 
flow path; (c) the specific arrangement of four proprietary distribution panels used for 
gas blending, and the design / orientation of operator work stations for those panels; and 
(d) the identity (manufacturer) of equipment and instrumentation used by Air Liquide to 
certify products, as well as the number of such units (proprietary capacity and 
throughput data) and Air Liquide’s specific configuration of this equipment.  Id. at ¶ 6.  
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This confidential information continues to be used by Air Liquide globally, and the 
designs, processes and configurations are expected to be used on an ongoing basis.  Id. at 
¶ 6.  Moreover, even if Air Liquide were to change processes or configurations, 
disclosure of this information could still causes competitive harm to Air Liquide.  Id. at 
6.   Each of the four confidential videos (AL EPA 001031-1034) shows proprietary 
equipment designs, plant / process room configurations and business processes used by 
Air Liquide in manufacturing pure and specialty gas products.  Id. at ¶ 7.  The 
confidential videos also reveal the quantity and configuration of production equipment in 
the Air Liquide-designed process rooms, from which information about plant 
throughput, capacity and even cost structure can be inferred.  Id. at ¶ 7.  Allowing any 
aspect of these videos to be released to the public would allow competitors, who 
otherwise would not be privy to this information, either to copy these configurations / 
processes or use this information to negatively contrast Air Liquide’s designs and 
processes to their own designs in an effort to sway customers away from Air Liquide.   
Id. at ¶ 7. 

3.  What measures have you taken to protect the information claimed as 
confidential?  Have you disclosed the information to anyone other than a 
governmental body or someone who is bound by an agreement not to 
disclose the information further? If so, why should the information be 
considered confidential? 

The videos themselves have been held in strict confidence with very narrow distribution 
made on a need-to-know basis only and are not publicly available in any way.  Id. at ¶ 7.  
These videos were produced in response to pre-suit discovery requests that were served 
pursuant to the Texas Rules of Civil Procedure, but the parties agreed to maintain their 
confidentiality.  Ex. B, Nondisclosure and Confidentiality Agreement Between Air 
Liquide USA LLC and Michael Smith (April 4, 2013); Ex. C, Nondisclosure and 
Confidentiality Agreement Between Air Liquide USA LLC and Ortiz Family (March 30, 
2013).  These videos also were designated as confidential when they were produced to 
the Occupational Safety & Health Administration (“OSHA”) as part of an investigation 
conducted in relation to the same incident that gave rose to EPA’s investigation. Ex. D, 
Letter from T. Mensing to M. Hager (Aug. 21, 2013).  Moreover, access to the rooms 
shown in the videos, as well as other operating areas of the plant, are restricted to 
authorized Air Liquide personnel only.  Ex. A at ¶ 9.  Access is granted with 
management pre-approval only, and Air Liquide written policy strictly forbids the use of 
photographic or video equipment while in the plant.  Id. at ¶ 9. 

4.  Is the information contained in any publicly available material such as the 
Internet, publicly available databases, promotional publications, annual 
reports, or articles? If so, specify which. 

The four confidential videos themselves have been held in strict confidence with very 
narrow distribution made on a need-to-know basis only and are not publicly available in 
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any way.  Ex. A at ¶ 8.  Portions of the videos do show some publicly available 
information, such as some commercially-available cylinders and equipment that are used 
by Air Liquide, but the use of these items in the context of the room configurations 
shown in these four videos is proprietary and confidential.  Id. at ¶ 8.  No part of any of 
these four confidential videos could be shown without revealing this highly confidential 
information that would threaten Air Liquide with competitive harm.  Id. at ¶ 8. 

5.  Is there any means by which a member of the public could obtain access to 
the information? Is the information of a kind that you would customarily 
not release to the public? 

See Response to Questions 3 and 4. 

6.  Has any governmental body made a determination as to the confidentiality 
of the information? If so, please attach a copy of the determination. 

These four confidential videos (AL EPA 001031-1034) were designated as confidential 
when produced to both OSHA and EPA and have been treated as confidential but neither 
agency has made a determination as to the confidentiality of this information.   

7.  For each item or category of information claimed as confidential, explain 
with specificity why release of the information is likely to cause substantial 
harm to your competitive position. Explain the specific nature of those 
harmful effects, why they should be viewed as substantial, and the causal 
relationship between disclosure and such harmful effects. How could your 
competitors make use of this information to your detriment? 

Each of the four confidential videos (AL EPA 001031-1034) shows proprietary 
equipment designs, plant / process room configurations and business processes used by 
ALASG in manufacturing pure and specialty gas products.  Id. at ¶ 7.  The confidential 
videos also reveal the quantity and configuration of production equipment in the Air 
Liquide-designed process rooms, from which information about plant throughput, 
capacity and even cost structure can be inferred.  Id. at ¶ 7.  Allowing any aspect of these 
videos to be released to the public would allow competitors, who otherwise would not be 
privy to this information, either to copy these configurations / processes or use this 
information to negatively contrast Air Liquide’s designs and processes to their own 
designs in an effort to sway customers away from Air Liquide.  Id. at ¶ 7.   

Below is a more detailed discussion of the specific confidential information contained in 
these four confidential videos:  

a. AL EPA 001031.  This confidential video shows the palletized cylinder 
filling room, which contains two MixAL systems.  Id. at ¶ 10.a.  MixAL 
systems (upright panels shown on the right side of the room) are an Air 
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Liquide proprietary design for automated simultaneous filling of multiple 
pure gas and industrial mixture cylinders.  Palletized cylinders (shown on 
the left side of the room) are wheeled into a bay (“ramp”), are then 
connected to the MixAL system and filled.  Id. at ¶ 10.a.  The video 
clearly shows the palletized cylinders, fill ramps and MixAL panels, all of 
which is proprietary Air Liquide technology.  Id. at ¶ 10.a.  Releasing this 
video would reveal proprietary Air Liquide’s confidential MixAL ramp 
design.  Id. at ¶ 10.a.  Commercially available systems exist that perform 
a similar function, but the specific MixAL arrangement was designed, 
constructed and automated by Air Liquide for its own use and is a 
company core technology used throughout the world.  Id. at ¶ 10.a.  The 
confidential video also shows Air Liquide’s particular method for 
bundling cylinders in packs with pack-filling manifolds that are designed 
by Air Liquide.  Id. at ¶ 10.a.  In addition to revealing all aspects of the 
MixAL room, this video would give a competitor significant insight into 
Air Liquide’s confidential palletized filling technology.  Id. at ¶ 10.a. 

b. AL EPA 001032 and AL EPA 001033.  Both of these confidential 
videos show the process room for gravimetric blending, one of ALASG’s 
primary methods for manufacturing high accuracy specialty gas mixtures 
by weight.  Id. at ¶ 10.b.  This process requires that ALASG employees 
perform intricate calculations of the weight of each gas that must be 
added to achieve the concentration(s) requested on the customer’s order.  
Then, the employee must precisely weigh each of the gases into the 
cylinder using carefully defined and documented procedures.  Id. at ¶ 
10.b.  The design of the blending panels and the arrangement of the room 
are not only highly proprietary, but also critical to safety and success of 
the business.  Id. at ¶ 10.b.  These videos show four different confidential 
panels designed by Air Liquide and by Scott Specialty Gases (a 
predecessor of Air Liquide); the valving, controls and layout of these 
panels are particularly sensitive and highly guarded.  Id. at ¶ 10.b.  
Releasing these videos would reveal highly confidential information 
about the processes by which mixture cylinders are produced by ALASG.  
In addition, these videos show (on left side of the room where cylinders 
are shown going on and off rollers) highly sensitive details regarding the 
cylinder homogenization process.  Id. at ¶ 10.b.  While cylinder rollers 
are commercially available, release of this video would make public the 
company’s proprietary recipes for specialty blends, including the length 
of time cylinders spend on the rollers, the speed at which the cylinders are 
rolled, the type of cylinders into which Air Liquide blends its mixes, as 
well as the identity of the commercial equipment used by ALASG.  Id. at 
¶ 10.b.  Moreover, the exact configuration / organization of the room, and 
the particular materials and instruments kept in it, are proprietary.  Id. at ¶ 
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10.b.  For example, the video shows specific piping and supports for both 
bulk and cylinder gases that are brought into the room from raw material 
storage; these videos would reveal Air Liquide’s proprietary method for 
raw material storage and management.  Id. at ¶ 10.b.  Finally, these 
confidential videos show Air Liquide employees actually performing 
specialty gas blending operations, which could be exploited by Air 
Liquide competitors who could seize on information about the order and 
methods used by Air Liquide employees to blend specialty gases. 

c. AL EPA 001034.  This confidential video shows the analytical 
laboratory, where cylinders are analyzed and certificates of analysis are 
produced.  Id. at ¶ 10.c.  Freshly blended cylinders, or containing raw 
materials for qualification, are analyzed in this room using a wide variety 
of instruments.  Id. at ¶ 10.c.  This confidential video reveals the specific 
instruments (instrument manufacturer and configuration) that are used by 
ALASG, as well as the proprietary layout of the room.  Id. at ¶ 10.c.  
While virtually all analytical instruments are commercially available, 
their exact configuration, how they are used, what they are used for, the 
order in which they are used, as well as the number of instruments, is 
highly confidential.  Id. at ¶ 10.c.  Competitors would be able to gain 
knowledge about Air Liquide operations (products made, capacity, 
throughput and cost) and could use this information to disadvantage Air 
Liquide.  Id. at ¶ 10.c.  As is the case with the confidential videos 
showing the gravimetric blending room, the fact that Air Liquide keeps 
certain items in the analytical lab or the location in the room where they 
are kept could be used against Air Liquide by competitors, either to copy 
Air Liquide processes or to negatively portray Air Liquide’s practices.  
Id. at ¶ 10.c. 

8.  Do you assert that the information is submitted on a voluntary or a 
mandatory basis?  Please explain the reason for your assertion. If you 
assert that the information is voluntarily submitted information, please 
explain whether the information is the kind that would customarily not be 
released to the public. 

In reliance on the EPA’s agreement to treat with confidentiality those documents 
designated as confidential, Air Liquide submitted the four confidential videos voluntarily 
in response to a request by the EPA under Section 114 of the Clean Air Act.  Ex. E, 
Letter from T. Mensing to C. Flores (Oct. 18, 2013).  Again, as discussed above, this 
information is not the kind that would customarily be released to the public, but instead 
would be treated with strict confidentiality as discussed in response to Questions 2-5 
above. 
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9.  Whether you assert the information as voluntary or involuntary, please 
address why disclosure of the information would tend to lessen the 
availability to the EPA of similar information in the future. 

If the EPA were to disclose these four confidential videos to the public, similar 
information likely would be more difficult for the EPA to obtain in the future.  Here, Air 
Liquide did not object to EPA’s requests for the production of these four confidential 
videos in reliance on the EPA’s agreement to treat the videos as confidential.  Should the 
EPA now make these confidential videos public, Air Liquide and other entities will be 
more likely to object to and resist such requests rather than voluntarily provide such 
information in an effort to avoid disclosure of their competitively sensitive confidential 
information. 

10. If you believe any information to be (a) trade secret(s), please so state 
and explain the reason for your belief. Please attach copies of those pages 
containing such information with brackets around the text, that you claim 
to be (a) trade secret(s). 

See Response to Question 7. 

11. Explain any other issue you deem relevant (including, if pertinent, reasons 
why you believe that the information you claim to be CBI is not emission 
data or effluent data). 

Air Liquide is only requesting that the EPA maintain as confidential that specific 
information that if released could present competitive harm to Air Liquide.  Upon further 
review of the eight documents subject to a FOIA request, Air Liquide has determined 
that four may be released to the public but that four are highly confidential.   

 

      Best regards, 
 
       
 
      Jamie A. Aycock 
 
JAA:tek 
 
 
4843-1861-3557, v.  2 
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TODD W. MENSING 
BOARD CERTIFIED-CIVIL TRIAL LAW    

TEXAS BOARD OF LEGAL SPECIALIZATION  
DIRECT  713.600.4904 
MAIN  713.655.1101 

FAX  713.655.0062 
TMENSING@AZALAW.COM  

 
 

August 21, 2013 
 
By Electronic Mail and CM-RRR 
Mhekeba Hager 
Occupational Safety & Health Administration 
17625 El Camino Real, Suite 400 
Houston, TX 77058 
 

Re:  Designation of Documents Produced to OSHA as Air Liquide’s 
Confidential Business Information  

 
Dear Mr. Hager,  
 
 As you are aware, Air Liquide has produced over 20,000 pages of documents 
during the course of OSHA’s six-month investigation into the February 9, 2013 
explosion at Air Liquide’s Specialty Gas Facility in La Porte, Texas (the “Incident”).  
These documents contain Air Liquide’s confidential and proprietary business 
information that, if made public, could cause significant harm to Air Liquide’s business.  
To protect Air Liquide’s confidential processes, Air Liquide would like to designate 
documents numbered Air Liquide 000001-021301 as well as the video numbered AL 
019799 as “Confidential Business Information,” and asks that OSHA exempt these 
materials from any public records requests made pursuant to the Freedom of Information 
Act, or any other similar laws. 

 If you have any questions, or if you would like to discuss these issues further, 
please feel free to contact me at (713) 600-4904. 
 
     Cordially, 
 
 
 
TWM/mlb    Todd Mensing 
 
 

CC: Althea Powell Logans 
 
4846-2832-8469, v.  2 

tkelly
Rounded Exhibit Stamp





tkelly
Rounded Exhibit Stamp
















